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RESOLVING CLAIMS THROUGH EFFECTIVE DISPUTE RESOLUTION STRATEGIES 

 
Introduction to Dispute Resolution Strategies 
 
This paper is based upon my experience on the underlying causes of dispute and my ideas on how to build a successful 
case, address the appropriate time to provide a claim notice and then as a conclusion explain the necessary negotiating 
skills to achieve a settlement.    
 

Why are there disputes? 
 
Disputes can arise from a difference of opinion between a Contractor and Employer where the respective parties have 

differing expectations on how the Contract should be performed.  Construction contracts are complex with many external 

influences and stakeholder parties and it would be ideal if a contract could be fully preplanned and executed to meet that 

plan. Conflict can be caused when change occurs in a Contract, and the methods of how each party deals with the change, 

can become the source of dispute.   

Risk and Change are therefore fundamental causes of dispute. Conflict can occur when one party is not able to manage 

its risk because of the changes caused by the other party.  

The underlying causes of disputes 

Common areas of dispute are; 

1. Incomplete Design. 

All too often projects are not fully planned and are rushed out to tender incomplete.  An Employer may attempt to transfer 

the risk of an incomplete design to a contractor but then this often results in unclear project requirements and uncertainty.  

A contract that involves significant change though an evolving design is difficult to be preplanned with certainty and the 

effects of the resulting change will be the cause of dispute. As a result, when the true requirements of a project become 

apparent it is inevitable that the respective party’s interpretation or expectations of what was required is different and 

agreement cannot be made upon the effects of the change and this leads to a dispute especially if the differences are 

large.   

Therefore, it is important to prepare the project and complete the design in as much detail as possible and describe the 

areas of risk so that there is a better understanding to facilitate better preplanning. In order to minimise dispute this 

respect risk needs to be transferred to the party best able to manage it. 

2. Variations and Design Approvals. 

Following on from an incomplete design, there are a significant number of cases where a project is being designed during 

the course of a contract period.  Most projects, if not all, require the contractor to prepare detailed shop drawings for 

construction purposes.  However, all too often this process is abused and what turns out to be the case is that the  



        Resolving Claims 

©White Consulting 2015 
White Consulting DMCC, Registered Address: Office 07, Mayfair Executive Offices, 37th Floor Jumeirah Business Centre 2, Cluster V, Jumeirah Lakes Towers  

PO Box 5004031 Dubai UAE Tel: 04 374 5700 
 

 

 

contractor is actually required to complete the detail design and obtain approval from the Engineer. Whilst the contractor 

is able to use this expertise in finalizing the design and selecting products and methodologies that are practical, this often 

goes beyond the requirements of a Contract, and the whole process of approval becomes protracted and this leads to 

delays in procurement, commencement of construction and ultimately completion. The effects of which will often cause 

dispute.  Therefore, the underlying cause is incomplete design and the cost that is required to complete the design and 

incorporate change as the work proceeds. 

3. Inappropriate Conditions. 

An Employer will attempt to transfer risk to a contractor with the view to limiting his liabilities.  As before, this is fine and 

acceptable in certain circumstances where there are sufficient details for the Contractor to be able to assess the risk and 

price accordingly.  However, if the conditions imposed onto the Contractor are inappropriate or unworkable there will be 

an inevitable dispute as unforeseen costs maybe incurred that cannot be recovered under the contract.  A particular 

example is a shortened construction programme where an Employer requires early completion of the work to obtain early 

commercial benefit.  It is acceptable to ask for early completion with an aggressive programme but a Contractor has to be 

allowed a chance to work to achieve such programmes, so the Employer and the Engineer is required to support the 

programme and ensure all information and decisions are provided.   

4. Badly Worded Contracts. 

Badly worded contract conditions lead to uncertain obligations and disputes as to the exact meaning.  Often contract 

terms are badly worded which leads to differing interpretations and expectations from a contract that may lead to dispute 

when the contract liabilities are being finalized and responsibility for delay and additional costs are being discussed. 

5. External Influences. 

Projects require to be properly financed to ensure the contractor receives adequate cash flow.  Although most contract 

forms provide provisions for the consequences of the lack of finance, e.g. Suspension and Termination, badly financed 

projects lead to poor progress, deteriorating morale and inevitable dispute when delay occurs.  

6. Performance of the Contractor. 

Selection of the Contractor at tender stage is vitally important to the project.  In the Middle East tender lists are too big 

and this inevitably include rogue contractors who may not properly consider the contract, and not experienced with the 

type of work.  Whilst the price may be competitive in the long term over the course of the contract period, a low tender 

price may not be the most advantageous.  Therefore, a low tender may not be the most advantageous to an Employer as 

the Contractors who underprice the work attempt to recover losses through variations. Therefore, it is essential to fully 

consider Tenders on the basis of both cost and quality prior to finalizing a contract. 
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Building a case 
 
At the start of a project, after award, it is important to undertake a review of contract risk and identify particular problem 
areas that may give cause for a claim. 
  
From a Contractor’s point of view the objective of this is to identify risk, implement measures to minimise such risk and 
make the project team aware so that the claim does not come as a surprise.   
  
The basis of a claim starts with the submission of a contract notice to comply with the contract.  The Claim must be 
properly presented so that the Engineer can fully evaluate the Claim and advise the Employer on the potential liability. 
  
Essentials of a claim are the records, records, and more records.  Such records include; correspondence and emails; RFI’s, 
EVI’s etc; change orders and programme updates.  
 
The submission of a claim is required to comply with the contract, usually 28 days from the concurrence of an event, but 
most importantly with the knowledge and agreement of the Engineer if the requirements of the contract cannot practically 
be achieved. The claim should be updated to address the Engineer’s queries and for further information as the work 
proceeds. 

 
Appropriate time for claim notices 
 
The purpose of a claim notice is to communicate to the Engineer that there has been a problem, i.e. an event that is likely 
to give rise for a claim for extension of time and/or additional cost.  Following receipt of the notice the Engineer has then 
the opportunity to consider the event and to take necessary action.   
  
The inclusion of claim notices within contracts is to prevent the Contractor from submitting a claim at the end of a project 
which would make it difficult for the engineer to properly make an assessment. 
  
Some construction contracts have taken a very restrictive approach to claim notices.  FIDIC contracts generally contain 
obligations to provide notices within 28 days of the event and detailed particulars within a further 28 days. 
 
Some contracts require a notice to be submitted within 7 days of an event and this seems to be an extremely defensive 
approach to claims.  Whilst this is a very onerous requirement the approach generally taken by Contractors is to use a 
scatter gun approach to submitting notices with the resulting effect, whilst complying with the contract, this only produces 
a mountain of paperwork and does not really do anything to avoid a dispute and if anything, contributes to making matters 
worse. 
 
As a defence for notice default there are aspects of Sharia law that do not permit the claim to be time barred.  However, 
to rely on this is a risk that may not be beneficial to the efficient running of the contract and legal analysis of the position 
is required.  
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What is the appropriate time to submit a claim notice? 
 

 Comply with the contract first and 
 

 As early as possible so as to not prejudice the Engineer in implementing actions so as to minimize the effect of 
event on both time and cost. 

 

Negotiation for dispute settlement 
 
The key question to ask in preparation of negotiating a dispute is “What will make an Employer willing to make a 
settlement?” 
 

• Is the claim sufficiently detailed and persuasive? 
• Is there sufficient finance to make a payment? 
• Does the Employer want to ensure that the contractor has sufficient funding to complete the work as quickly as 

possible? 
• Is there a statutory demand enforcing payment? 
• Is there a decision maker or 
• Is there something the Employer requires in return to a settlement for example: early completion time or 

avoidance of liabilities. 
 
The Employer’s requirements therefore need to be considered as to what the best approach should be. 
 
The fundamental of a negotiation is to form a convincing argument that the claim (or defence) is strong and that in the 
event of a third party resolution such as Arbitration, it would be likely that it would be successful and therefore it would 
be beneficial to settle as early as possible to save on the costs of defending the action and avoiding unnecessary liability 
and uncertainty. 
 
The question should always be asked: should summary or full claim details be submitted?  Summary details may be 
appropriate where there is a chance of an early negotiation and the objective of this is to reduce the time and cost in 
supporting a claim.  However, the claim details have to be persuasive and therefore the onus on the Contractor is to 
provide as much detail as possible in order to support the claim. 
 
It can be seen as a sign of weakness that a Contractor presents a claim for negotiation as it is easy for an Engineer to reject 
the claim as it is incomplete, or it contains deficiencies. This approach often places the Contractor in a position where he 
has to prepare a detailed claim having lost time and/or initiative with an attempt at negotiation. 
 
In order to form a convincing case, the claim must be presented in as much detail as possible with reliance on 
contemporary records.  As an interim measure preliminary details are advised where there is insufficient time, but these 
must be prepared to show that given time, a fully detailed claim can be prepared that will be successful. 
 
The alternative to negotiation must be considered in order to set out an effective strategy.  Also the opposing sides’ 
alternatives to negotiation must be considered. BATNA/WATNA’s, that analyse the best and worst alternatives to a 
negotiated settlement, are a useful tool.  In both cases the costs involved in pursuing alternatives can be evaluated and if 
realistic it can be demonstrated to decision makers and company owners that any proposed settlement represents good 
or even bad value. 
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Timing of the negotiations is important.  Whether the negotiation is during the contract period or after completion will 
depend upon the parties’ willingness to enter into discussions is of paramount importance.  In negotiations of major 
contracts, the avoidance of a long running formal dispute is often the catalyst for a negotiated settlement.  Again this 
depends upon the respective parties’ willingness to negotiate and either concede or make payment of substantial sums.   
 
It may be that there is not an effective decision maker and that a formal dispute resolution process is required to reach a 
conclusion that can be justified internally. 
 
For major disputes it is essential to break down the claim into it’s component parts that each one requires to be agreed 
or resolved.  In construction disputes there are usually claims for variation and delays and these need to be broken down 
and carefully considered if a settlement is to be achieved.  One method is for the formation of a steering committee 
consisting of decision makers of the respective parties who review the dispute and direct, under defined rules, separate 
sub groups to meet separately to discuss e.g. variations, defects, delay events, delay analysis and to agree as much as 
possible.  Disagreements and outcomes are then reported back to the steering committee for final resolution. 
 
The threat of alternatives to negotiations, e.g. Arbitration, may encourage a party to negotiate. Therefore, a clear dispute 
strategy is required to be prepared that is contractually compliant and practical together with a Timeline that shows times 
when action is required. 
 
Decision makers must be identified and each party must be allowed to present its case in the presence of the decision 
makers. It usually only when open discussions have taken place and options to negotiate have been fully considered and 
evaluated that a settlement may be possible.  

 
In Conclusion: 
 

 Understand the underlying issues of the dispute 

 Comply with the Contract 

 Use notices of claim proactively rather that defensively 

 A claim must be convincing 
 


